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Frequently Asked Questions

Why is NSW financial assistance to non-government schools regulated?

Each year, the NSW Government provides approximately $1.5 billion in financial assistance to non-
government schools to educate approximately one-third of NSW school students. The provision of
this financial assistance is regulated by the Minister for Education and Early Learning (the ‘Minister’)
to meet the ‘not for profit requirements’ of the Education Act 71990 (NSW) (the ‘Act’) (see next FAQ).

It is important to recognise that non-government schools are also regulated by other bodies,
including the NSW Education Standards Authority (NESA), the Australian Department of Education,
and the Australian Charities and Not-for-profits Commission (ACNC). Each authority has different
roles and responsibilities and different areas of regulatory oversight.

What are the ‘not for profit requirements’?

To be eligible for financial assistance from the NSW Government, a non-government school must
not operate for profit (section 83C(1) of the Act). Section 83C(2) of the Act identifies (without
limitation) a number of specific circumstances in which non-government schools will operate for
profit. For instance, a school will operate for profit if any part of its assets or income is used for a
purpose other than the operation of the school. A school will also operate for profit if it makes a
payment for property, goods or services, and that payment is at more than reasonable market value
or is in any other way unreasonable in the circumstances, given the fact that financial assistance is
provided to or for the benefit of the school. Additionally, the regulations may specify further
circumstances in which a non-government school will or will not operate for profit (section 83C(3) of
the Act).

What are the ‘NFP Guidelines’?

The Not-For-Profit Guidelines for Non-Government Schools (June 2019) (the ‘NFP Guidelines’) are
published under section 83L of the Act by the Minister. The purpose of the NFP Guidelines is to
assist non-government schools in receipt of NSW Government funding to understand the not for
profit requirements of the Act, and how to meet these obligations.
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What is the project about?

The NSW Department of Education (the ‘department’) is developing an outcomes and risk-based
regulatory framework for the not for profit requirements of the Act.

As part of this, we are also reviewing the NFP Guidelines to ensure that they continue to provide the
necessary guidance for non-government schools and align with the public interest and legislative
intent of Parliament.

By the end of 2023, we will recommend the following to the Minister:

1. Anoutcomes and risk-based regulatory framework for the not for profit requirements of the
Act

2. A new and updated version of the NFP Guidelines

3. Any policy and/or operational changes to improve the regulation of the not-for profit
requirements.

Why is this project being undertaken?

As the not for profit requirements of the Act have been in place since 2014, it is timely that we
review the way we regulate these requirements. Our goal is to ensure that we continue to remain
effective and current in our regulatory approach and responsible to stakeholder needs. This is
consistent with best practice regulation.

The development of an outcomes and risk-based regulatory framework is important for a number of
reasons, including:

e toensure consistency and transparency in the way we regulate and administer the legislation,
including our approach, our principles, and our objectives

e to support non-government schools in meeting and understanding their not for profit
obligations

e toensure that the approach to applying the legislation continues to be reasonable, minimises
unnecessary regulatory burden on non-government schools, and is responsive to risk

e to maintain public confidence that NSW Government financial assistance is not provided to
non-government schools that operate for profit.

We are also reviewing the NFP Guidelines. This is to ensure that they continue assisting non-
government schools to comply with the not for profit requirements of the Act.

How does the regulatory framework fit in with the NFP Guidelines and the legislation?

The regulatory framework articulates the core foundations of why and how we regulate the not for
profit requirements of the Act (including our regulatory approach and principles). The NFP
Guidelines are statutory guidelines to help non-government schools understand their not for profit
obligations under the Act.

How will the regulatory framework impact non-government schools?
The regulatory framework will ensure a transparent, fair and consistent approach to regulating non-
government schools with respect to their not for profit obligations. We will also strengthen our

focus on the engagement and education of the non-government school sector to ensure the clear
and effective application of the regulatory framework.
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Who will be involved in the project?

The department is leading the delivery of the project. Input from our stakeholders will inform and
enrich the development of the regulatory framework and the review of the NFP Guidelines. The key
stakeholders that the department has been consulting include:

e The Non-Government Schools Not-for-profit Advisory Committee
e The Association of Independent Schools of NSW

e Catholic Schools NSW

e The NSW Education Standards Authority

e NSW Parents’ Council

e Council of Catholic School Parents.

How can | get involved in the development of the regulatory framework and the NFP
Guidelines review?

In October 2022, the department released a public Discussion Paper and held a series of workshops
with key stakeholders across 2022 and 2023 to consult on the design of the regulatory framework
and the NFP Guidelines. The feedback received through these processes was carefully considered
and was used to inform the development of the draft Regulatory Framework and updates to the NFP
Guidelines. A Summary of Stakeholder Feedback received through the Discussion Paper submission
process is available.

Exposure drafts of the Regulatory Framework and NFP Guidelines are now available for public
consultation. This will provide stakeholders with a further opportunity to provide feedback on these
important resources. Information on how to provide feedback is available on the non-government
schools page of the departments website.

Will the NFP Guidelines include information on the use of school income and assets for
preschools, early learning and out of school hours care?

The current NFP Guidelines (June 2019) provide guidance to non-government schools and
proprietors in relation to ‘ancillary services'. It is recognised that this area of the NFP Guidelines
would benefit from further regulatory clarity regarding the use of income and assets for preschools,
early learning and out of school hours care. For this reason, the Minister for Education and Early
Learning has agreed to the development of a Regulation to provide this clarity. The corresponding
section of the revised NFP Guidelines is still to be inserted, subject to the finalisation of the new
Regulation.

How does the development of the regulatory framework and the NFP Guidelines review
relate to the Section 83C review?

The NSW Government made an Election Commitment to review section 83C of the Act, which
prevents the provision of financial assistance to non-government schools that operate for profit.
Leading educational advisor Tom Alegounarias will conduct this review under Ministerial terms
reference. The review will examine the wording and effectiveness of section 83C, its associated
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https://education.nsw.gov.au/content/dam/main-education/about-us/our-people-and-structure/media/documents/Discussion_Paper-Development_of_a_Regulatory_Framework_for_the_Not_for_Profit_Requirements_of_the_Act_and_review_of_the_Not-For-Profit_Guidelines.pdf
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sections, and will assess the role and membership of the Non-Government Schools Not-for-Profit
Advisory Committee.

The Regulatory Framework and updated NFP Guidelines will complement the outcomes to be
delivered under the review. Whilst the Regulatory Framework and updated NFP Guidelines will
provide clarity on the legislation of the day, the review of section 83C will be more forward looking,
focusing on making recommendations to improve the overall operation of the provision into the
future.

What are the indicative timeframes for the project?

Discussion Paper: consultation and analysis Completed
Exposure draft of Regulatory Framework and NFP October — November 2023
Guidelines: consultation and analysis (4 week consultation period)
Regulatory Framework and NFP Guidelines released Anticipated end of 2023

Will these FAQs be updated?

As the project progresses, we will regularly review and update these FAQs. If you have any
additional questions you would like us to consider, please email:
NonGovSchools.RegulatoryFramework@det.nsw.edu.au.
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